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LAND USE PLANNING IN YUKON 


On November 29, 1982, the Yukon Territorial Government tabled 
for first reading in the legislature, Bill 14 -- The Yukon Land 
Planning Act. In so doing, it became the first government in Canada to 
legislate comprehensive land use planning north of 60°. Such an 
initiative was welcomed by many organizations and agencies across the 
country. The expressed intent of establishing a legislated base for 
comprehensive, integrated Yukon based land use planning was, on its 
own, acknowledged as a sign of perception and maturity toward 


responsible resource use allocation and management. 


But within the Territorial Legislature, strong opposition 
arose over the discretionary powers provided the government, the lack 
of policy guidelines, the absence of firm guarantees for public 
consultation, the questionable distribution of powers and 
responsibilities within the planning structure, and the poorly defined 
Nature of the process itself. Indeed, the deeper motives of the land 
use planning initiative were viewed by some as suspect, the act heavily 
compromised by political ends! -- securing block land transfers 
and increased jurisdictional control through the facade of a 


responsible planning initiative. 


Within one week of its introduction, over strong criticism 
from the Council of Yukon Indians and the New Democrat opposition 
party, Bill 14 was given final reading and carried to the Commissioner 
for proclamation. An Act deserving of close scrutiny and broad public 
comment was quickly set aside to languish quietly in the face of a 
bewildered media and an ill-informed public. 


This paper considers some of the major deficiencies within 
the Yukon Land Planning Act against a backdrop of policy and planning 


initiatives recently undertaken by both YTG and other northern 
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based organizations and agencies. In a broad sweep, it seeks to 
address the failures of land use planning in the Yukon to date. In so 
doing, it suggests what a cooperative, territorial-federal land use 


planning process must be thoughtful of and responsible to. 


BACKGROUND 

The ad hoc nature of decision-making in meets ct to northern 
land use planning is well documented?. The Territorial Land Use 
Regulations, enacted in 1971, are a frequently cited example of a 
short-sighted, piece-meal, reactive approach to land management. The 
intent of the regulations to protect the | environmental landscape 
remains seriously limited and compromised by virtue of the fact that 
they do not apply ‘to mining activities in Yukon. Be the largest 
non-renewable resource use in the | territory. ’ In addition, the 
administration of the regulations has been subject to : question _ given 
the dual and conflicting roles DIAND assumes as ‘both facilitator and 
regulator of northern development. The high degree of discretionary 
powers afforded the engineer, the lack of policy | guidelines, and the 
"closed shop" approach of DIAND's Land Use Advisory Committees require 
a significant leap of faith in spite ,of the Most, well intentioned 
accounts that the public good is being served and the. ull range of 
environmental values considered in the pursuit of balanced 


development. 
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Towards the end of te 1970's, increasing land use ‘Conflicts 
across the north and heightened environmental concerns brought 
recognition of the need for comprehensive land use planning guided by 
revised resource sector policies. Competing land use proposals 
associated with transportation corridors, mineral and. -hydro- electric 
developments, off-shore oil, agriculture, tourism, conservation lands 
and native land claims made the allocation of natural resources very 
difficult. hited 
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At'the same time, hative and non-native northerners have come 
to expect ¢ reater ~ participation in the opportunities and benefits of 
development according to their own aspirations and choices. Companion 
to. this, is” the ‘strong desire among ‘““hortherners for the further 
evolution of self-government in Yukon and in the Northwest Territories. 
While much of this was recognized as early as 1972 in DIAND's "National 
Objectives", it was_ still regardad an inevitable that policies 


affecting’ northern ‘tesourée™ ‘development would - ‘be formulated in the 


“South NSPS ‘to southern applications? 
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snd In 1980, the National’ Energy “Program reiterated ‘a “role for 
northerners in” “Hortheta development: "Th “the ~ ‘north’ our national 
‘objectives “are'2..2°to achieve resource development ; at a rate and in a 
manner Sings ‘With the delicate social and environmental balance, 


recognizing that northernérs~ “will play a growing role in both decisions 


and benefits associated with that. “development. n4 
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limitéd .5 ~ eh 1975, “the” GNWT - “pIAND administered “Mackenzie Delta 
Gas Assessment Gidup (maDGAG) “met ‘with “early failure through ‘poor 
inter-governmental “Telations ‘and confused » “native: and community 
“jrivélvement.® 1978 GOPE Agreement- In-Principie ‘provided for the 


establishment of a western arctic land use planning commission, with 
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Codperative © aid” “use planning exercises A in Yukon have 


oy 


occurred under a series of “ad ~ hoc "deral-t territorial agreements. 
Sub- regional plans for East Kluane, “and Whitehorse North and South, did 
solicit community input in théir’ ‘development, “but upon completion were 
never subject to public review. None of these plans have federal or 


territorial ministerial approval, and serve principally as an internal 


framework for government planners in respect to the designation of 


apricultural and recreational lands in zoning exercises. 


Other significant areas proposed for planning or currently 
being planned under these ad hoc joint agreements include Mackenzie 
Pass, the Beaufort North Slope, the Alaska Highway Pipeline Corridor, 
and the Dempster Highway Corridor. Essentially, these are planning 
exercises internal to government with no publicly approved planning 


guidelines or framework. 


The most extensive and comprehensive resource use planning 
exercise in the Yukon today is the Yukon River Basin Study (similar to 
the Mackenzie River Basin Study in NWT) involving federal, territorial 
and provincial governments. Again, the planning mechanism is an ad hoc 
creation of joint government cost sharing agreements. In all of these 
instances, the planning mechanism is not consistent from exercise to 
exercise. Planning guidelines are highly discretionary and reflect the 
concerns and interests of the governments | involved. Public 
consultation often consists of an "open house" where the public is 
simply informed about the mandate and program of a solidly entrenched 
planning exercise and given the opportunity. to respond. In essence, it 


is frequently a public relations exercise. 


Legally, DIAND, as the landlord’to 99.8% of the land in the 
Yukon, has the right to undertake land’ use planning unilaterally. 
Concretely, it is doubtful as to how successful it would be without the 
help of the territorial governments and other departments. Mutual 
cooperation is likely the most essential feature of northern land use 
planning. Inter-governmental and inter-departmental administrative 
arrangements have provided information and exchange and coordination of 
activities through a number of bodies and programs -- the Arctic Waters 


Advisory Committee, IBP, the Arctic Land Use Research Program. 
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The participation of pubiic interest groups sucn as the Yukon 
Conservation Society and CARC have been vital to policy development and 


review. 


The effectiveness of the planning process in natural resource 
management rests heavily upon the effectiveness of inter-agency and 
inter-organizational cooperation and coordination. The recently 
released Ibex Pass Resource Study and Management Alternatives makes 
this abundantly clear.’ Prepared for the Northern Pipeline Agency 
and the Yukon Department of Renewable Resources, it cites a number 
of obstacles that stand in the way of establishing management goals and 
objectives, let.alone achieving them; the “uncertainty of native land 
claims", "the absence of background data", "the lack of general clearly 
defined planning programs or strategies", and the "apportionment of 
jurisdictional powers and land management responsibilities among a 
range of federal, territorial and occasionally private 
organizations" .8 | Problems associated with jurisdictional cooperation 
and responsibility clearly affect the means of implementing any 
management plan. ‘But the authors of the Ibex report also suggest that 
jurisdictional problems preclude agreement in three critical policy 


areas: 


1. ‘a comprehensive agricultural policy, 

2. general goals and policy to guide the direction 
of land use, and 

3. a newly revised policy for managing quartz and 


placer mining.9 


With the absence of a. fully, integrated and formalized 
cooperative approach to planning, a major policy vacuum has existed in 
the north. No framework has been available to view each land use 
application and assess the broad long-term cumulative and interactive 
effects of incremental development. Lacking such a regional land use 


picture, the just resolution of conflicting uses has been precluded. 
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In Yukon, the Territorial Government's Area Development 
Ordinance has been a powerful means of land use regulation. Under the 
Ordinance, the Commissioner may designate as a development area any 
region within the territory which he deems in the public interest to 
regulate. As well, the Ordinance provides for the administration of 
any development area through the Commissioner's regulatory capability. 
Much of this amounts to a zoning function with a strong municipal 
orientation given to considering "the allocation of land in the area 
for agricultural, residential, business, industrial, educational, 
public or other purposes" .10 The broad definition given to powers 
of the Commissioner in the act have been interpreted by YTG officials 
as providing them with the authority to undertake land use planning 
exercises. The most significant of these is the Dempster Highway 


Management Planning exercise. 


Begun in 1958 and completed in 1979, the Dempster was built 
as an incentive to development in the northern Yukon, without 
evaluation of its environmental impacts and with little formal public 
examination of its related social and economic costs and benefits. 
Other than hunting restrictions along the highway corridor (mainly in 
respect to scheduling), no management policy for caribou existed until 
DIAND proposed management plans in 1978. In response, and under the 
authority of the Area Development Ordinance, YTG initiated the 


development of its own plan at this time. 


The Dempster Highway Management Committee, established to 
oversee the interim plan and formulate the final management plan, is 
composed exclusively of government members, dominated by YTG Community 


involvement has been absent in the formulation of the plan. 


Five years after DIAND's first initiative, no management plan 
exists. In the face of YTG's promotion of the Dempster as a 
transportation corridor to Beaufort Sea developments, the closed nature 
of the Dempster planning process leaves many of the most basic 


questions unacknowledged and unanswered: 


Will the Dempster be used as a vehicle for arterial road 
construction to mineral deposits or to Old Crow? 

Will Y.T.G.'s proposal to link the Dempster with King 
Point by road conflict with COPE's Agreement-In- 
Principle? 

Will the management plan reflect and mitigate the 
effects of increased traffic on the Porcupine caribou 
herd? 

Will the authority of a final management plan be 
extended to arterial roads leaving the Dempster's 
protected eight kilometre corridor, to ensure protection 
from migrating caribou from unlimited access? 

Will the final plan provide a mechanism for the joint 
territorial management of the caribou herd and include 


participation from the subsistence user groups? 


The Dempster Highway management planning process exemplifies 


highly discretionary and ad hoc nature of land use planning under 


YTG's Area Development Ordinance. Displays how environmental values 


can be compromised and community concerns ignored, even in circum- 


stances where no development proposals have been presented for con- 


sideration. 


In 1981, the short-lived and DIAND-created Beaufort Sea Task 


Force made the following observation of resource use planning in the 


north: 


No regional development framework exists at present; 
thus industrial projects cannot be viewed in a long- 


term cumulative and comprehensive context, so as to 


maximize regional and local socio-economic benefits 


and minimize environmental impacts; the lack of such 


a planning framework could preclude future resource 


use options. Coupled with this is the lack of a 


focused forum within which conflicting interests 
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may be openly debated and balanced -- the interests 
of all those affected must be considered in the 
decision-making process. Fundamental questions on 
the pace, direction and framework for development 
must be addressed in the national, regional and 


local context.!1 


The rapid increase in Beaufort Sea exploration activity and 
proposed hydro-carbon developments offer the most recent indication of 
the potential land use conflicts in the north, particularly in light of 
the National Energy Board's and Justice Berger's recommendations for 
the northern Yukon and Mackenzie Delta which gave strong consideration 
to conservation and subsistence land use. But after so many years of 
ad hoc resource use planning across the north, the flurry of proposals 
to establish formal, comprehensive land use planning that emerged 
through 1981 - 82 cannot be solely attributed to a rapid increase in 
northern development proposals. The release of DIAND's Northern Land 
Use Planning discussion paper in July 1981, prompted a good deal of 
concern over cooperative land use planning across the north. In spite 
of the inclusion of native and territorial government organizations in 
the planning process, strong federal ministerial responsibility for 
planning and Ottawa-based policy development -- reiterated one year 
later in the October 1982 revised draft paper Land Use Planning in 
Northern Canada and the accompanying Northern Conservation Policy and 
Strategy -- gave impetus to northern agencies and organizations to 
develop their own land use policies and planning proposals at a time 
when devolution of powers, block land transfers and the selection of 
lands associated with land claims were vital and immediate concerns to 


all northerners. 


In April 1982, the Yukon Territorial Government (YTG) 


released Land: A Yukon Resource. A Land Use Policy. This document 
briefly sketched out a land use planning structure that was to apply to 


all Yukon lands, and serve as a vehicle for the transfer of lands in 
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the devolution of federal responsibilites to the territorial 
government. Its opening statement left no doubt as to its motivating 


force: 


If there has been one paramount objective of every 
government since Yukon was created in 1898, it has 
been self-government .... this policy is a response 
to the federal position on land use planning, 
released on the 31st day of July, 1981. That policy 
was totally unacceptable. It emphasized federal 
control from Ottawa, and minimal territorial and 
local control. It would have created a bureaucratic 
layer between the Minister of Indian Affairs and 
Northern Development and our Government, slowing 
rather than facilitating the disposition of land to 


Yukoners 12 


Soon after, in the late spring, YTG entered a territorial 
election on the platform of "land for all Yukoners" -- extensive land 
ownership for Yukoners under fully responsible self-government. Its 
land use policy document of April not only established the basis for 
this platform, but articulated the bottom line of its land use policy 


-- land ownership. 


",..eethe quid pro quo must be that the balance of 
Yukon lands would come under our jurisdiction 
following identification and protection of Indian 


Jands <! 13 


By August, the Council for Yukon Indians (CYI) had published 
its own policy statements and proposals for a northern land use 


planning mechanism in Yukon. CYI's Land Use Planning, Environmental 
Assessment and Land Ownership in Yukon reaffirms the basic principles 


of the December 12, 1980 Agreement-In-Principle on land use planning 
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with DIAND and Y.T.G., but goes on to propose the mechanism by whicn 


land use planning and environmental assessment would occur in Yukon. 


In a letter to the Territorial Government Leader, Chris 
Pearson, on September 17, 1982, the Minister of DIAND, John Munro, 
clearly stated that YTG appeals for land transfer would be tied to the 
northern land use _ planning process.!4 This was reiterated on 
November 27, 1982, when Munro addressed the Yukon Legislature, stating 
that there would be no transfers of land "to the Government of Yukon 


before a comprehensive planning process was in place" .19 


Two days later, YTG introduced the Yukon Land Planning Act, 


declaring itself capable of planning and ready for ownership. 


DIAND's response to YTG's planning act was one of conditional 
support. In his letter of September 17 to Pearson, Munro had indicated 
his support for YTG's planning initiative, insofar as it applied to 
Commissioners land -- land representing less than 400 square miles, 
with most of it falling within Yukon municipal boundaries. At this 
time he made known his expectations, that YTG's planning process would 
be "developed in concert with the federal planning initiative and our 
respective planning initiatives will be integrated one with the other, 
so they are mutually complementary".1 These statements of 
conditional support were repeated by Neil Faulkner, Assistant Deputy 


Minister of Northern Affairs, at the time the act was passed.1? 


From the outset, YTG had stated its commitment to a Yukon 
based planning process that would plan all Yukon lands. With its own 
planning act in place and awaiting proclamation, its public response to 
DIAND's planning initiative was a single repeated message: YTG already 


had a mechanism to conduct land use planning; it simply needed land to 
plan. 
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This response was distinctly different from that of the GNWT. 
In spite of the unanimous opposition across the north to DIAND's Land 
Use Planning in Northern Canada, the territorial government in 
Yellowknife maintained its commitment to negotiating a joint policy and 
process. With native organizations prepared to discuss land use 
planning outside the forum of land claims, tripartite discussions took 
place through the winter and spring between the GNWT, DIAND and native 
organizations representing members of the Tungavik Federation of 
Nunavut, the Metis Association of the Northwest Territories and the 
Dene Nation (including the Dene Regional Council) to achieve a 


cooperative agreement. 


The opportunity to achieve a cooperative federal-territorial 
land use planning agreement in Yukon, based on DIAND's planning 
initiative, was limited at best with YTG's stance that Yukon's Land 
Planning Act would apply to all Yukon lands. Whatever likelihood of 
agreement existed quickly disappeared in December 1982, when the YTG 
made the decision to boycott land claims negotiations. Effectively, 
all cooperative discussion between DIAND, YTG and CYI broke down when 
YTG left the table. 


Once again, at the heart of the issue, was land transfers and 
ownership. YTG held that the federal government had linked the 
transfers of land to the final settlement of the Yukon land claim. 
DIAND maintained that the relationship between land transfers to the 
territorial government and the settlement of land claims was one of 
chronology, and not intent. While not ruling out transfers after land 
claims, DIAND maintained that discussion of land transfers could not 
take place until that time, without compromising the integrity of the 


land claims themselves. 


With the land use planning policy and act in place, and the 
perceived promise of wholesale transfer of land to Yukon jurisdiction 
after land claims, YTG's response to Munro's unwillingness to talk 
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process and quantum in respect to land transfers, was to "demand that 
some 3,000 square miles of land be transferred on or before the passing 
of settlement legislation, and that a total of 15% to 20% of Yukon's 
surface land be transferred by 1987",18 As well, YTG _ proposed 
the immediate creation of a joint committee with representation from 
federal and territorial governments to "expedite the transfer of 
surface lands to the control, management and administration of the 
Yukon Territorial Government, with the ultimate objective of 
transferring surface lands throughout Yukon to the Government of 
Yukon."19 


These statements adopted by YTG as "Yukon's Position on Land" 
contained four points of contention with some significant changes from 


positions held earlier: 


1. land transfers would not await a final land 
claims agreement; 

2- discussion of and planning for land transfers 
would occur prior to a final land claims agree- 
ment; 

3. rather than the transfer of all lands upon a 
final land claim agreement, 15% to 20% would be 
transferred between 1983 and 1987, with the 
vague implication more lands (all?) would be 
transferred inevitably; and 

4. no provision was made for CYI participation on 
the transfer committee, contravening section 
3.2.4.2 of the Agreement-In-Principle providing 
for 25% CYI participation on any "body, board 


or committee". 


Based on its unwillingness to address land transfers prior to 
a final settlement of native land claims, DIAND rejected YTG's 


"position on land". YTG in turn, maintained its boycott from all land 
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claims discussions, as well as refusing to participate in any of the 
discussion associated with the negotiated revision of DIAND's Land Use 
Planning in Northern Canada.29 

To date, the Yukon Land Planning Act stands as the only 
adopted mechanism for formal comprehensive land use planning in Yukon. 
While the CYI has proposed a mechanism for comprehensive land use 
planning, in the face of the Yukon Land Planning Act, its real value 
now lies in its expression of native perceptions of adequate mechanisms 
for land use planning and environmental assessment in the north. In 
the event of discussions into DIAND's land use planning initiative for 
Yukon, this document will likely serve as the basis for CYI input and 


concerns. 


It is to the YTG's Land Planning Act that we must turn to 
understand land use planning as it exists for a government that 


proclaims itself ready to plan. 
Formulation and Intent 


The approaches to the development of land use planning 
policies and mechanisms adopted by the governments of Yukon and 
Northwest Territories have been markedly different. Much of their 
difference hangs on the differing perceptions of the means for 
achieving increased jurisdictional responsibility -- a shared objective 
of both territorial governments. The GNWT has understood jurisdiction 
primarily as it applies to management regimes and, accordingly, has 
pursued a more equitable and more active role for itself in the 
development and administration of land use planning mechanisms with the 
federal government. The question of land ownership stands as an 
important but secondary consideration. In contrast, YTG has linked 
increased jurisdictional control primarily to land ownership and sought 
the development of a mechanism for block land transfers. To be sure, 


YTG has pursued a strong place for itself in any management exercise. 
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But in Yukon, discussion of land use planning has been largely obscured 


by the debate over the timing and vehicle of land transfers. 


Land claims, the demand for agricultural lands and the 
Agricultural Development Act, and the Yukon Land Planning Act have all 
been viewed as means for accomplishing block land transfers. Each of 
these has been threatened with compromise in the service of the higher 


end of land ownership. 
(a) Land Claims 


Although YTG accepted the freeze on land transfers respecting 
native land claims, it also viewed land claims’ as 
a forum for linking block land transfers to Agreements- 
In-Principle with CYI. Government officials argued that once 
Native claims and land _ selections were finalized, the 
Government of Yukon would secure its due -- the balance of 
Yukon lands. The refusal of the Minister of DIAND to admit 
any discussion of land transfers to the land claims forum was 
based on the view that land claims were to be used strictly 
for land settlements with claims beneficiaries. The Minister 
also argued that YTG avoided the established mechanisms for 
block and spot land transfers through claims induced 
transfers that gave no provision for prior resource 
assessment and consideration of land use options essential to 


avoiding land use conflicts .21 


Ignoring questions pertaining to the adequacy of these 
mechanisms, the point remains that DIAND would not accept 
land claims as a vehicle for the discussion of territorial 


land ownership. 


(b) 


(c) 
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The Agricultural Development Act 


In another vein, YTG sought to secure interim land transfers 
through demonstrated need. Inviting applications for 
agricultural lands, YTG officials, in November of 1982, were 
able to announce that sixty applicants awaited transfers from 
the federal government.2 At the same time, YTG 
announced a mechanism for agricultural land selection. The 
Newly created Agricultural Development Council was given 
enabling legislation to screen applicants and advise the 
Minister on agricultural policy .23 In this way YTG 
sought to demonstrate a rational process for the selection of 
agricultural lands -- that it wasn't simply sponsoring land 


give-aways. 


Whatever the shortcomings of the Agricultural Development Act 
-- and some of these we will discuss later -- the Minister of 
DIAND clearly had a more comprehensive planning scheme in 
mind when he addressed the question of land transfers for 
agricultural land to the Yukon Legislature: "I am prepared 
esse Subsequent to implementing a comprehensive and 
cooperative land planning process, to recommend the transfer 


of blocks of land for agriculture."24 


Land Use Planning 


With the relationship established by Munro between block land 
transfers and land use planning, YTG moved quickly to 
entrench its own cooperative and comprehensive land use 
planning process. YTG acknowledged this linkage early on in 
its own land use policy paper. Land -- A Yukon Resource is 
noticeably thin on policy statements and discussion. Of the 
four basic policy guidelines set out in this document, three 
address land use planning in the context of increased 
jurisdictional control and land ownership.2° Much of 
the document is given to a brief description of a land use 
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planning structure. Any account or explanation of land use 


planning as process is virtually absent. 


This same orientation carries over into the Land Planning Act 
itself. When questioned about the wholesale lack of a policy 
framework for the Act, and the absence of any provision for a 
policy body in the planning process, the Minister of 
Renewable Resources, Howard Tracey, could remark: "I say 
that we do have a policy. Our policy is: land for all 
Yukoners. That is exactly what our policy is. Our intent is 


to make land available for Yukoners."26 


At work here is the idea that resource management and land 
use planning are synonymous with land ownership, that the 
greatest expression oof jurisdictional power lies in 
ownership, and that ownership in its own right implies 
responsible use. Accordingly, what is required if one seeks 


comprehensive land use planning is extensive land ownership. 


None of this is to say that the Yukon desire and request for 
land isn't a genuine one with good cause. The freeze on the 
transfer of lands associated with native claims has been a 
long one, and has been attended by a certain amount of 
frustration with the delays that have postponed a final 
settlement. Many Yukoners look forward to a final settlement 
as the occasion for securing what they feel they have long 
been denied through the claims process. The postponement of 
any discussion of land transfers until after a final 
settlement appears as but another delay, another tactic for 
refusing Yukoners what they want most. To many, the linking 
of land transfers to northern land use planning is perceived 
as but another excuse by DIAND for postponing the transfer of 
lands, and indicative of its reluctance to relinquish any of 


the areas which it holds jurisdiction over. 
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Wildlife is the only resource which Y.T.G. holds legal 
jurisdiction over. Its basic responsibility is to protect 
and maintain diverse species of wildlife at or near the 
carrying capacity of the land. This responsibility for 
maintenance of species is intimately related to the 
maintenance of land. And yet, YTG has no jurisdiction to 
protect the land base, putting territorial wildlife officials 
in a position of relative impotence when it comes to habitat 


protection. 


DIAND's outdated legislation and land use statutes often work 
at odds with the goals of territorial wildlife officials. 
The Quartz and Placer Mining Acts offer no protection of soil 
and vegetation and the Fisheries Act, in spite of itself, 
gives recognition to the value of gold over fish. Clearly, 
mining and land use legislation policies must be updated. As 
well, the territorial government has every right to seek a 
greater role in the planning and management of the land base. 
Only in this way can wildlife management be truely integrated 


with more comprehensive resource use management. 


All of this assumes an open commitment to the planning 
process itself. To date, problems of political interest and 
jurisdiction have thrown into question the integrity of 
resource management and allocation. Gordon Hartman, former 
director of the Yukon Government's Wildlife Branch, wrote in 
1980: "The Yukon Government has legal jurisdiction over 
wildlife .... It is my impression after three years that in 
reality the jurisdiction is regarded by government as more 


important than the resource itself."27 


YTG has an interest in land, and an important and shared role 


to play in any land use planning exercise. In pursuing land 
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transfers and ownership, through a hastily entrenched land 
use planning act, YTG has thrown into contempt the planning 
process that is the base for sound resource management. An 
act with broad implications for the rights of Yukoners to 
guide and plan their own future, passed through the legis- 
lature in under a week. YTG invited no public discussion of 
its land use policy, no public input during the formulation 
of the land planning mechanism over some three years, and 
provided no public forum for review of the act. Many 
questions regarding planning policy, structure and process 
have gone unacknowledged and unanswered. All that remains 
are the Government Leader's words of solace: "Why should 
anyone get uptight about, a policy written by Yukoners, for 


Yukoners?"28 
Structure and Decision Making 


Legislative backing usually conveys strong government 
commitment to the planning process. It takes planning beyond 
statements of good intention to provide a set of guarantees as to how 
and by whom planning shall take place, and defines its relationship to 
other programs. The Yukon Land Planning Act effectively legislates 


strong ministerial discretion and a heavily dependent planning board. 


From the outset, the planning act is ambiguous, as to just 
what lands it applies to. The act addresses land planning "districts" 
which "includes any area, designated by any other name", [S2(1)] and 
which are created by the Executive Council for any "purposes related to 
the administration of this act." [S36(1)]. It remains unclear as to 
whether the jurisdiction being addressed here is federal or 
territorial. This ambiguity extends through the act. At no point is 
the question of split jurisdiction and related jurisdictional conflicts 
-- real or potential -- discussed. No statements are given to define 


the relationship between the federal and territorial governments in 
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respect to land ownership and regulation, the recommendation makiny 
powers of the land planning hoar« vis-a-vis the two ministers, the 
decision making powers of the ministers, and final implementation of 
the adopted plan. The conviction, first articulated in Land: A Yukon 
Resource that a YTG planning proposal would apply to all Yukon lands 
along with the assumption that a "cooperative" approach to planning 
could be secured with the simple allocation of several federal 
representatives to the land use planning board and planning committees, 
can be seen as a transparent political response to DIAND's October 1982 
proposal for northern land use planning. In light of the history of 
jurisdictional disputes between Whitehorse and Ottawa, and given the 
protracted negotiations over jurisdictional responsibilities between 
the GNWT and DIAND in their joint land planning proposals, YTG's 
refusal to address any questions of a jurisdictional nature renders, 
from the outset, much of its planning act meaningless, in terms of the 
development and implementation of an integrated comprehensive land use 


planning process. 


The CYI has rightly observed that "the planning process has 
become a political debate for control, which is placing the whole 
process in jeopardy ."29 The failure of YTG to confront 
jurisdictional questions in a way that pursues a truly cooperative and 
truely integrated land use planning process merely duplicates the very 


stance that it has accused DIAND of holding in its own approach. 


The influence of the territorial government throughout the 


planning process is extensive. 


The government appoints the planning board. 
Section 4(1). The government appoints the 
chairman of the planning board, who in turn 
directs the work of the board and calls all 
meetings of the board according to _ his 


discretion. Section 5(1), 9(1) 
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The government minister on the board can 
convene the board at his discretion, and direct 
the board to consider matters referred to it by 


him. Section 9(2) 


e The chairman of the board can vote twice in the 
event of a split decision. The second vote of 
the chairman will decide the matter. Section 


10(2) 


The government has the discretionary power to 
establish planning committees and appoint the 


members to it. Section 17(1), 18(1) 


The government appoints the chairman of the 
committee who directs the work of the committee. 
and convenes its meetings at his discretion. 


Section 19(1) & (2), 22(1) 


The government may issue the terms of reference 


to the committee. Section 26(1) 


The government may adopt plans which the board 


has recommended for adoption. Section 28(1) 


The government may establish the planning 


district. Section 36(1) 


The powers given to YTG in the Land Planning Act were 
acknowledged by the Minister of Renewable Resources as it was given 


final reading: 
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(The Land Planning Act] gives this government a 
tremendous amount of power in the person of a member 
of the Executive Council .... We already have on the 
books an act that is just as powerful -- in fact, 
more powerful -- than the one we are dealing with 
today. We have the Area Development Act, under 
which we could declare any area of this territory 
under the Area Development Ordinance and plan it. 
So, we already have the power to do our land use 


planning 30 


While the legality and authority of the Area Development 
Ordinance as referr:d to in the above remarks are questionable, the 
reference is an appropriate one. Both the Area Development Ordinance 
and the Land Planning Act provide the government with a high degree of 
discretionary powers. While the Land Planning Act does set out a 
mechanism for land use planning, it is heavily compromised by the 
governments ability to exercise its discretionary influence upon it. 
For instance, through the powers of the chairman of the planning board, 
the government's view could easily prevail on a continuous basis, 
depending on the selection process involved. With the exclusive power 
to direct the board and convene meetings (excepting the government 
minister himself), the chairman could easily limit the effectiveness of 
the board. So, too, could the goverment will prevail, through the 


exclusive power of the chairman to vote twice on split decisions. 


Section 37(1) of the Act, provides the government with 
basically the same broad powers of procedure as it gives the planning 
board in Section 11. "The Commissioner in Executive Council may make 
regulations respecting the business and proceedings of the Board and 
Committees under this Act .... and such other matters as he considers 
necessary for carrying the purposes and provisions of this Act into 
effect." [Section 37(1)] It is difficult to conceive what independent 


functions concerning procedure exists for the board with such a 
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provision. While "the board may make recommendations to the Executive 
Council Member respecting public participation in the preparation, 
review, adoption and implementation of a plan" [Section 14(1)], again 
the decision is left to the Executive Council Member who "may, by 


order, provide for public participation .... " [Section 30(1)] 


Under the Act, the Planning Board is heavily dependent upon 
the territorial government. With no clear cut responsibility to make 
decisions (e.g. resolving competing land uses), it is essentially a 


referral agency for recommendations. 


The territorial government, on the other hand, can act 
independently of the recommendations of the planning board. While the 
planning board cannot make a recommendation for a plan to the ministers 
before it has received the recommendations of the district planning 
committees, there is nothing to suggest that YTG cannot legislate a 
land use plan ignoring the recommendations of the planning board and 


the concerns of the public at large. 


Throughout YTG's planning structure, the distribution of 
power indicates that at the decision making level, YTG is acting 
largely unilaterally. The federal presence, articulated in the 
planning act is, at best, a subdued one. On the planning board, the 
federal government is allotted two representatives, out of a membership 
of eight; on the planning committees, it is allotted one representative 
out of a membership ranging from four to eight. The individual 
conspicuous by his absence throughout this process is the federal 
Minister of DIAND. At no point is any decision making function 
attributed to him -- even in a shared capacity! In the act, he is 
only referred to once, and his role is a passive one. The planning 
board is called upon to make recommendations to him, and the 
territorial minister, respecting land use planning in Yukon. Beyond 
receiving these recommendations, nothing is asked of him, and nothing 


is expected from him. 
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The Yukon Land Planning Act essentially addresses planning as 
it relates to structure and product -- the latter subject to a YTG 
presence that heavily dominates the planning structure. The wholesale 
absence of any discussion or explanation of the planning process in 
general, and specifically as it relates to jurisdictional concerns and 
conflicts, renders the very practicality of the planning mechanism 


questionable. 
Policy 


The Yukon Land Planning Act is an act without a policy 
framework. It distinguishes itself from other comprehensive planning 
initiatives across the north by its lack of attention to policy, and 
its failure to provide a mechanism for developing and interpreting 
policy relevant to land use planning. The only provision given to 
policy considerations is in Section 25(1) of the act, which calls upon 
the planning committee to "take into consideration .... the objectives, 
policies and programs of the Government of Yukon brought to the 
attention of the Committees by the Executive Council Member, or 
otherwise known to the Committee." It is difficult to imagine how a 
planning committee in Yukon can respect existing policies if they have 


never been publicly and clearly articulated. 


The policy vacuum that exists in respect to resource 
management and development, and land use planning within the Government 
of Yukon, is extensive. The only document that has been publicly 
released and claims policy status is Land: A Yukon Resource. We have 
mentioned above how three of its four land use policy statements speak 
to the issue of increased jurisdictional powers and land ownership, 
with the fourth simply recognizing the need for land use planning 
across the Yukon.3! To suggest that principles on land ownership 
and jurisdiction constitute a land use policy is not only misleading, 


but ignores the vital question of how to best manage public resources. 
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To date, a government that has jurisdiction for wildlife, has 
no wildlife. policy, or policy respecting conservation lands and 
heritage areas; a government that has a vested interest in Beaufort 
development has no policy on energy, resource development, or 
comprehensive regional planning; a government that actively pursues the 
transfer of lands for agriculture, has no agricultural policy; and a 
government that has legislated land use planning, has no land use 


policy. 


YTG's record in the policy area is a dismal one, and strongly 
indicative of the ad hoc discretionary approach that has characterized 
government planning. The efforts by YTG to develop an agricultural 
policy are a case in point. In spite of statements by the Government 
Leader claiming the existence of an agricultural policy, no such policy 
has ever been released for public scrutiny or input.32 The 
Minister responsible for agriculture, has himself cast doubts on the 
status of a government held agricultural policy, when he remarked: 
"How could you have an agricultural policy with no land?"33 It 
is worth noting here that while territorial officials may view the 
denial of lands by the federal government as precluding the development 
of agricultural or any other policies, it did not impede their efforts 
to legislate an act establishing a mechanism for agricultural land 


selections, and an act establishing land use planning. 


The Agricultural Development Act, as well as providing a land 
selection process through the creation of the Agricultural Development 
Council, effectively removes agricultural policy from public scrutiny. 
The Agricultural Development Council is empowered to develop policy and 
make recommendations to the minister. This body is not accountable to 
the legislature, but functions under the direction of the minister and 
his cabinet. In this way, discussion of competing land use interests 


-- for example, between mining, wildlife and agriculture -- as they 
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affect an agricultural policy, becomes an internal government exercise 


whereby a minister can make a policy decision without consultation. 


At present, no land use policies exist to accompany land use 
plans. No policy framework exists to guide planning. Where will land 
use policies come from? Where will decisions about development 
strategies come from? With no provision for an advisory/policy 
committee, the planning act directs the planning committees and the 
board to look to the government, where policy decisions are made 
internally without public review. In the forum of the land use 
planning exercise, it would appear likely that government policy would 
be made public as it is brought to the attention of the planning 
committees for consideration. Yet under Section 26(2), the government 
is empowered to provide terms of reference, ensuring’ the 
confidentiality of the committee's reports if the government considers 
it advisable. In other words, YTG policies can be brought to the 
attention of the planning committee through private and confidential 
correspondence. The planning process comes to reflect the private 
direction of a government that can resolve policy debates and 
conflicting interests internally. In the absence of an advisory/policy 
committee, land use planning in Yukon is dependent upon government for 


the interpretation of its own policy. No body exists to: 


coordinate the terms of reference for the 
planning committees as set out by the planning 


board with government policy 


coordinate departmental policies with the 


planning process 


actively involve government agencies in the 


planning process 
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, propose new policy arrangements for land use 


planning 


Se propose policy review in light of public input 


through the planning process 


cS challenge the planning board as to its own 


operations and procedures 


review land use plans to ensure they reflect 


changing government policy 


If a planning board is the administrator of the planning 
process, the advisory/policy committee is its soul. It is this 
committee which ensures. that land use planning as a process is 
respected, and that planning is open ended, responding to new 
circumstances, perceptions and needs. Under the Land Planning Act, ad 
hoc government decision making will continue to guide planning. With 
no policy body in place to monitor and stimulate the planning process, 


planning will come to be more reactive than anticipatory. 
Public Participation and Balanced Interests 


Public participation and involvement in the planning process 
are the means by which conflicting values are weighed and conflicting 
interests judged in the political forum. It establishes a public stage 
where the advocacy of interest groups can be subject to broad scrutiny. 
If a full range of land use options are to be considered, they must be 


presented. 


Public participation presupposes public information. Lacking 
information, the public cannot comment on planning and_ policy 
development, even through their elected representatives. Information 


on land use issues, benefits, constraints, conflicts, hazards and 
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alternatives must be publicly available if the public is to affect the 
planning process through comment cn land uss values and standards. 
Strong public involvement is the basis upon which the planning process 


will gain respect and land use plans enjoy community support. 


The Yukon Land Planning Act offers no clear commitment to 
firm guarantees of public involvement. "The [Planning] Board may make 
recommendations to the Executive Council Member respecting public 
participation in the preparation, review, adoption and implementation 
of plans ...." [Section 15(2)] It will allot "such amount of time as 
the board considers appropriate" [Section 15(3)], and_ give 


consideration in its recommendations to: 


any urgency that may affect the manner and 
extent to which the public should participate 


in the matter 


the apparent importance of, and public interest 
in, the matter for which the _ public 


participation is being recommended 


the estimated cost of the public participation 


being recommended 


the anticipated effectiveness of the proposed 
procedure for public participation in relation 
to its cost, public interest in the matter and 
the availability and effectiveness of 


alternative procedures 


how public participation, in respect of the 
matter, may take place most effectively at a 
cost appropriate to the importance of the 
matter [Section 15(4)] 
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The inadequacies of such an approach to public participation . 
are significant. Public participation remains discretionary and 
depends heavily upon political and bureaucratic will. To a great 
extent, its viability would seem to rest on a cost benefit analysis of 
its merits. Institutional arrangements for public participation remain 
unclear, and the role of public involvement throughout the process 
remains ill-defined. No mention is made of the public's right of 
appeal. No direction is given as to how the input will be used. Much 
of the point of a public process is to resolve land use conflict, yet 


no procedures are defined for resolution. 


Especially troubling is the matter of urgency as it affects 
the planning process. It is possible to envisage public participation 
being bypassed in favour of the rapid adoption of a plan, when a 
development proposal appears to carry attractive benefits. Such a 
scenario takes on a rather stark reality in light of recent statements 
by a senior government official who voted in support of the planning 


act: 


"{Land use planning] is fine for the long term, but 
there are things that should be allowed to proceed 
and proceed fairly quickly, to get away from the red 
tape of government, and to get on and to get the job 


done."34 


And: 


"I think it is to everyone's benefit, as long as it 
is not seen that during the planning exercise that 
has to be gone through that it is going to hold up 
development which is perceived to be in the public 


interest "35 
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What we are left with, in the short run, or when urgency 
warrants "development, which is perceived to be in the public interest" 
is the same ad hoc, discretionary, in-house decision-making, that has 
characterized most territorial planning to date. In the past, it has 
been the very absence of a comprehensive planning process and the lack 
of a regional framework within which to view development proposals that 
have led government leaders to jump to the tune of the first proposals 
to come along, fearing they may go elsewhere. The assumption above is 
that development which is in the public interest can be foreseen in 
advance and outside of any process of public consultation. Public 
hearings are seen as time consuming exercises which merely confirm what 
all-knowing ministers have already prophesied. For the divine, public 


consultation is an election once every four years. 


Under the planning act, the board can only recommend public 
participation to the Executive Council. The board carries no 
independent authority to conduct its own public participation program. 
Neither is the government bound to public participation. Such an 
arrangement is encouragement for stronger interests to detour the 
formal planning process and its provision for public forums that 
democratize power to more private routes of access, where they can play 
"fast and loose" with government officials. If such routes prove 
equally or more effective at selling one's case than the public forum, 
they are hard to ignore for any group committed to advancing its 


interests. 


The Planning Act sets out no minimum. standards of 
accountability. With no access to information, interested groups 
cannot make reasoned intervention respecting specific land use 
proposals and any associated land use conflicts that may arise. Under 
such circumstances, any information becomes "privileged", and those who 
have access to it hold a tremendous strength in presenting their case. 


"Special interests" establish themselves on the basis of privileged 
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information and private access. Public servants come to be associated 


with a narrow range of interest by those standing outside the process. 


The former director of the Yukon Wildlife Branch expressed 
his concern on the need for some basic standards of accountability, 


when he remarked: 


Public participation and involvement is a Critical 
element in resource management. I believe that 
resource management in an area such as wildlife have 
to be free to discuss issues openly with the public. 
They should be free, in particular, to correct 
mis-information that reflects upon them .... In the 
field of resource management where trade-offs have 
to be made, there will always be differing views 
among citizens and among public servants. Lively 
open discussion of such issues is not unhealthy. It 
provides all of us with the information that there 
is a chance of conflict. It provides all of us with 
the chance to hear other views. Strong control of 
information and discussion does not allow this 
particularly well. Indeed, it may stop discussion 


after only one interest has been heard from .34 


"Balanced" development rests upon balanced interests, not 
simply between the natural environment and people, but between people 
themselves. Public involvement and participation are the means by 
which human interests are balanced against one another. Land use 
planning, while it strives to achieve a balanced division among 
increasingly competitive users, often falls well short of this goal. 
Land use planning has been used by some to appease public concern and a 
multiple use policy employed to protect industrial interests. On 
occasions, with careful planning of the kind seldom seen, some 


competing uses can co-exist on the same tract of land. But in 
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practice, planning often allocates large, poorly regulated land 
cominitments to major extractive users and then offers the remaining 


nooks and crannies for conservation. 


The Land Planning Act makes no statement as to how conflicts 
will be resolved. The choices are often harsh ones. In some areas 
where the land is low in productivity and the habitat fragile, and 
where populations requiring unobstructive space are vulnerable to 
access and expanding incremental developments, the balance between 
interests required may be difficult to achieve. In some cases, the use 


might be an exclusive one. 
Justice Berger observed: 


We should recognize that in the north, land use 
regulations, based on the concept of multiple use, 
will not always protect environmental values and 
they will never fully protect wilderness values. 
Withdrawal of land from any industrial use will be 
necessary in some instances to preserve wilderness, 


wildlife species and critical habitat .37 


Land use planning, when given to consideration of multiple 
use and balanced development, is often confronted with comparing values 
of different kinds. This difference is often resolved by converting 
them into economic terms. In the process, many social and environ- 
mental values can be obscured. It is one thing to recognize that 
political decisions should be cost conscious, and it is another to 


accept the reduction of political decisions to market choices. 


While the Yukon Land Planning Act provides for consideration 
of a range of social, economic, cultural and economic values in the 
development of land use plans, it offers no basic statements of 


commitment or of principle to the protection of the environmental 
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integrity of the land and to the lives of the people who depend upon 
it. No discussion is given to subsistence use and native economy and 
social life. The only explicit reference to community involvement in 
the planning process outside of public participation, is the provision 
that requires the minister to "make a reasonable effort to nominate" a 
community resident. [Section 18(2)] Such is the extent of the formal 
recognition of the community's role in land use planning. In this way, 
it is conceivable that participation of the people living in Old Crow 
could be limited to 25% of the membership of the committee planning 
their district -- the minimum representation CYI is entitled to under 


the Agreement-In-Principle. 
Some Closing Remarks 


YTG's Land Use Planning Act is not law -- it has never been 
proclaimed. The Government has made no announcement that proclamation 


is imminent. 


On May 15, 1983, YTG and DIAND signed a five-point document 
committing the two governments to joint land use planning. Negotia- 
tions in Whitehorse are now underway, with the recently signed 
GNWT/DIAND Agreement-In-Principle on land use planning serving as a 
point of departure. To be sure, the agreement signed in Yellowknife 
needs significant development, but it represents a new opportunity for 
achieving responsible forward-looking land use planning in Yukon. It 
offers major improvements over many of the areas of deficiency we have 


notéd in the Yukon Land Planning Act. 


A co-operative YTG/DIAND land use planning process raises a 
new set of questions in respect to planning in the Yukon. 


° How will a YTG/DIAND planning mechanism affect 
YTG's Land Planning Act? When adopted, will the 
new planning mechanism apply to all Yukon lands? 
Federal lands? Transfer lands? 
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Will YTG officials be content to leave the Yukon 


Land Planning Act unproclaimed? 


Will block land transfers be tied to the 


adoption of land use plans? 


In areas of overlapping territorial juris- 
dictions, how will the planning exercise be 


conducted? 


Will the Beaufort Sea and Mackenzie Pass Regions 
be jointly planned by YTG and GNWT? or will one 
government be the lead actor, and if so, 


according to what criteria? 


What provisions will be made for planning in the 


interim? 


What will be the status of development proposals 


in the interim? 


What role will the regional DIAND office play in 
respect to Ottawa and YTG in the planning 


process? 


What will be the extent of CYI's formal par- 


ticipation in the planning process? 
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